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No. 9465.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Markwell & Company, a corporation,

Appellant,

vs.

E. A. Lynch, as Trustee in Bankruptcy of the Estate of

Thomas Schneider, Bankrupt,

Appellee.

PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge, and

to the Associate Judges of the United States Circuit

Court of Appeals for the Ninth Circuit:

Appellant JMarkwell & Company, a corporation, respect-

fully petitions for a rehearing in the above entitled cause

upon the following grounds

:

1. The Circuit Court of Appeals for the Ninth Circuit

erred in concluding that the merchandise pledged consti-

tuted a substantial part of the bankrupt's stock in trade.

2. The said Circuit Court of Appeals erred in conclud-

ing that the transfer accomplished by the pledge was not

in the ordinary course of trade and in the regular and

usual practice and method of business of the bankrupt.
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I.

The Court Erred in Concluding That the Merchandise

Pledged Constituted a Substantial Part of the

Bankrupt's Stock in Trade.

If the decision of the majority of the judges of the

Ninth Circuit is allowed to stand the business world will

be tremendously affected. An avalanche of suits to set

aside transfers heretofore thought to be valid by laymen

and lawyers is to be expected and future business trans-

actions will be seriously impeded. The startling doctrine

is announced in this case that a transfer of slightly more

than 6% of the stock in trade of a merchant is a substan-

tial part thereof within the meaning of the bulk sales law

embodied in section 3440 of the California Civil Code.

In view of the fact that this is a bulk sales law, and the

indictment of a transfer without recorded notice is di-

rected first to the transfer of a stock in trade in its en-

tirety and then the portion embraced by the term "or a

substantial part thereof," it has been generally understood

that such provision relates to some really large part of

such stock in trade. This belief has been fortified by the

opinions of the courts wherever the matter has come up

for judicial determination. We are unable to find a single

case in the different jurisdictions having a law similar to

the California law where a transfer of a proportion of the

stock in trade amounting to such a small percentage as in

this case has been held to be within the provision of the

bulk sales law. On the contrary, in the cases where the

matter has come before the reviewing courts involving

transfers of small percentages of a stock in trade the

courts have uniformly held that the bulk sales law was not

applicable. In our brief in this matter we cite Fiske Rub-

ber Co. V. Hayes Motor Co., 131 Ark. 248, 199 S. W. 96,
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and Arwficld r. Salccby, 178 N. C. 298, 100 S. E. 611.

In each of these cases a transfer of 10% of the stock in

trade was held not a sale in hnlk within the bulk sales law.

Counsel for ajjpellee in his brief has cited no case in-

\-olvin<;- anywhere near the small percentage involved in

this case where the bulk sales law has been applicable.

Under the heading in the brief of appellee devoted to this

phase of the argument, three cases were cited, namely,

C. B. Nor I on Jczvdry Co. v. Haddock, 115 Kan. 108, 222

Pac. 113; Goodman v. Clarkson, 39 Ga. App. 383, 147

S. E. 1(S3, and Schainman v. Dean, 24 Fed. (2d) 475.

In the Kansas case approximately one-sixth of the stock

in trade was transferred. The Kansas bulk sales act,

however, relates to any part of the stock in trade of a

merchant and not, as does the California statue, a sub-

stantial part thereof. The court said in its decision in the

above case:

"The purpose of our statute is to prevent a person

engaged in merchandising from disposing of any part

of his stock otherwise than in the ordinary course of

his business, to the disadvantage of any of his cred-

itors. * * *"

In Goodman v. Clarkson, snpra, the Georgia Appellate

Court held that a sale or transfer of a part of a stock

might amount to a fraud under the bulk sales act. In that

case the amount or portion of the goods transferred was

not set forth, but it chd set forth in the opinion that the

transfer covered the entire stock in trade of a branch

store. In Schainman r. Dean, 24 Fed. (2d) 475, 11

A. B. R. (N. S.) 593, this court held that a transfer of

$4000.00 out of a stock of approximately $20,000.00 to

$25,000.00 was substantial. However, it is apparent from



the decision that it was only from the particular facts of

the case that the court held that such constituted a sub-

stantial part of the stock in trade, for it was there said:

"* * * and inasmuch as it appears that almost

the entire stock in trade was sold at or about the

same time, in the same manner, we think the court

below was warranted in finding that the sale did in-

volve a substantial part of the stock in trade, and

come within the purview of the statute."

In that case the proportion transferred was approximately

three times the proportion here transferred, and yet it

appears even in that case the court was somewhat diffident

in holding that the proportion transferred constituted a

substantial part, and it was only because the stock in trade

of $20,000.00 to $24,000.00 was almost entirely dissipated

at or about the same time through similar transactions

that the amount of $4000.00 was deemed to be a substan-

tial amount. It would seem in the Schainman v. Dean

case, supra, that while figuring a percentage, the numerator,

to-wit, 4000, was constant ; the denominator, to-wit, 20,000

to 25,000, was shifting, and may have been at the par-

ticular moment of the transfer anywhere from nothing

up to $20,000.00 to $25,000.00.

Counsel for appellee in their discussion of the amount

required to constitute a substantial part of a stock in

trade say, "It is rather surprising that so few cases can

be found in which the particular points involved in this

case have been construed." It is true that few cases can

be found where only a small percentage of the stock in

trade has been transferred. The cases are prolific, how-

ever, in respect to cases where really substantial amounts

have been transferred. In those jurisdictions where the
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term "substantial part of a stock in trade" or "large por-

tions of a stock in trade" are used in the statutes, lawyers

and laymen alike have generally thought such terms em-

brace a really large part of the stock in trade. Trans-

actions involving the slight percentage of the stock in

trade involved in the matter now before the court have

not been made the subject of attack, except in rare in-

stances. The important point, however, is that where

attacked, the courts have heretofore held such transactions

involving the transfer of small percentages of a stock in

trade, though greater than the percentage involved in this

case, valid and not within the purview of the bulk sales

statutes.

It is not enough under the California bulk sales law

that a sale must have been out of the ordinary course of

business. It must likewise embrace either the whole or

a substantial part of the stock in trade. Undoubtedly, the

majority opinion in the instant case will be used as au-

thority to show that a transfer of slightly more than 6%
is a transfer of a substantial part of the stock in trade.

The term substantial part not being defined, makes the

matter one for judicial construction. This opinion is

coming perilously near to holding that any transfer out

of the usual course of business is within the purview of

the statute, though the statute plainly says that to come

within its purview the transfer must have been all of the

stock in trade, or a substantial part thereof.

From the opinion we conclude the court deemed that the

transfer of $600.00 of merchandise in this case was of

itself a transfer of a substantial part of the stock in trade,

and in arriving at this conclusion the court did not tie up

this transaction with previous transactions of the bank-
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rupt with other parties (which transactions were unknown

to the appellant) and deem that the aggregate of said

transactions constituted a transfer of a substantial part

of the stock in trade. If we are wrong in this conclusion

we ask the court to consider our argument made in our

opening brief and likewise cite as additional authority the

opinion of this court in Sabin v. Horenstein, 260 Fed. 754

(C. C. A. 9th). The court in that case construed an

Oregon bulk sales statute. That statute was more sweep-

ing than our statute in that, among other things, it pro-

vided in defining sales, as follows:

**Any sale or transfer of goods, wares or merchan-

dise out of the usual or ordinary course of the busi-

ness or trade of the vendor, or whenever thereby

substantially the entire business or trade theretofore

conducted by the vendor shall be sold or conveyed,

or attempted to be sold or conveyed to one or more

persons shall be deemed a sale or transfer in bulk in

contemplation of this act."

Judkins, the bankrupt in that case, had a stock in trade

of a value of $12,000.00. During the six months prior

to the adjudication he sold in job lots merchandise of the

value of $5000.00 to $6000.00, which goods had been pur-

chased from various wholesale dealers on credit and had

not been paid for at the time of the filing of the petition

in bankruptcy. The transfers to Horenstein amounted to

$1000.00. Though the statute by its mere wording does

not seem to require knowledge of the other transfers be-

tween the several persons to whom transfers might be

made, nevertheless this court said:

''* * * but these and the other circumstances

referred to are not sufficient to show fraudulent in-

tent on the part of the appellee, and there was no
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evidence that he had knowledge of the other sales in

job lots made by the bankrupt, and there was nothing

in the evidence to indicate that he knew of any fraud-

ulent scheme of the bankrupt to dispose of any por-

tion of his stock in violation of the statute."

If this be true as to a statute which expressly makes

provisions for considering an aggregate of transfers to

several persons as constituting a prohibitive transfer, how

much more true it would be in the case of the California

statute which makes no provision whatever for consider-

ing such aggregate of transfers to various parties, but

which appears to deal only with specific individual trans-

fers.

II.

The Court Erred in Concluding That the Transfer in

This Case Was Not in the Ordinary Course of

Trade and in the Regular and Usual Practice and
Method of Business of the Bankrupt.

On this phase of the case we can hardly add to what

Judge Denman has set forth in his dissenting opinion.

We believe the argument made by him should be most

carefully considered by the remaining judges as his opin-

ion sets out most cogent and impelling reasons supporting

the proposition that the transfer in this case was in the

ordinary course of trade and in the regular and usual

practice and method of business of the bankrupt Schneider.

In the majority opinion the only reason given for support-

ing the finding of the lower court that the transfer was
out of the ordinary course of trade and not in the regular

and usual practice and method of business of the bankrupt

is the statement that the pledge by a retail merchant of a
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substantial part of his stock of goods is a disposal of the

goods out of the ordinary course of trade. {In re Con-

visser (C. C. A. 9th), 6 Fed. (2d) 177.) We have read

and reread and studied and restudied the Convisser case,

but can find nothing in the said case to support an inter-

pretation that a pledge of a substantial part of a stock of

goods is in and of itself a disposal out of the ordinary

course of trade. The Convisser case, as we see it, goes

no further than to hold that a pledge constitutes a trans-

fer. Under the factual situation of that case it is true

there was a holding that there was a transfer out of the

ordinary course of trade. As a matter of law in the

Convisser case, the court decided that a pledge was a

transfer, but it did not hold that a pledge of a substantial

part of a stock of goods was in and of itself a disposal

out of the ordinary course of trade. It was the manner

in which the pledge was made that led to the finding that

the transfer was not made in the regular course of trade,

and in the ordinary practice and method of business of

the bankrupt, Newman. The majority opinion in thus

holding that the pledging of a substantial part of a stock

of goods is ipso facto a disposal out of the ordinary course

of trade is in conflict with the accepted ruling of other

courts.

Judge Denman in his dissenting opinion pointed out that

it was in conflict with the views of the Fifth Circuit in

First National Bank of Shreveport, La., v. Sharp (C. C.

A. 5), 54 Fed. (2d) 886, 888.



—9—
In Hart v. Brierley, 76 N. E. 286 at page 287, 189

Mass. 598 at page 601, it is said:

''The statutory test is whether the sale was made

in the usual way in which a merchant owing debts

conducts his business, or whether he takes an unusual

method of disposing of his property in order to get

the money for his own use, and leaving his creditors

unpaid. This inquiry is essentially an issue of fact,

depending upon the nature of the seller's business, his

ordinary method of making sales, and his indebted-

ness."

The above quotation is also quoted in 12 R. C. L. at page

526, section 55, as the rule established by the authorities

upon this point.

If the above authorities are correct, and it be true that

the factual situation determines whether pledging is or is

not in the ordinary course of trade and in the usual and

regular practice and method of business of the pledgor,

then it follows that the factual situation here compels a

finding in favor of the appellant in this case. In repeated

instances the bankrupt here had pledged parts of his stock

in trade to pay merchandise creditors, notes and running

expenses. Pledges were made in greater amounts in fact

than the pledge involved in this case. No contrary evi-

dence was adduced to show that this pledge was not in the

normal practice of the bankrupt, though, as pointed out by

Judge Denman, the burden of proof is on the party claim-

ing the pledge to be invalid.
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Conclusion.

We earnestly believe that if the honorable judges of

this court adhere to the majority opinion in this case, a

principle will be estabhshed contrary to previous rulings

of this court in Sahin v. Horenstein, supra, and Schain-

man v. Dean, supra, and contrary to the established ruling

of other courts in construing statutes of this nature, and

they will have let down the bars in requiring such a small

amount to constitute a substantial part of a stock in trade

that by judicial interpretation a substantial part of a stock

in trade will be deemed to be practically any portion of a

stock in trade. Furthermore, in enunciating a doctrine

that a pledge of a substantial part of a stock in trade is in

itself, as a matter of law, a transfer out of the ordinary

course of business, this court will have enunciated a doc-

trine that is contrary to the view generally established by

judicial decision. Furthermore, the effect of the decision

will be to open the door to numberless suits in respect to

transactions heretofore considered lawful, and hinder the

normal course of business. The case will prevent pledg-

ing of a small portion of a business man's stock, either to

take the benefit of trade discounts, to keep his accounts

on a current basis, or to meet a temporary lack of funds.

From a practical standpoint in respect to the above pur-

poses of pledges, if a seven-day notice is required to be

published and recorded this method of raising funds will

be of little use and will be forgotten. We believe that the

bulk sales law was really meant to cover bulk sales, not

transactions involving only a small percentage of the
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debtor's stock. Where the entire stock is transferred, or

a large part of that stock is transferred, it is well and

recessary to good business that notification be given to

creditors. On the other hand, it is an undue infringement

upon the right of persons to contract, and an unnecessary

protection to creditors where only a small percentage of

the stock is used to obtain money in a legitimate way for

legitimate purposes.

We therefore earnestly ask the court to reconsider this

matter, grant our petition for a rehearing and reverse the

decision of the lower court in this case.

Respectfully submitted,

Grainger & Hunt,

By Kyle Z. Grainger,

Attorneys for Appellant.

Statement of Counsel.

I, Kyle Z. Grainger, one of counsel for the petitioner in

the abo\ e case, declare the petition for rehearing is taken

in good faith and is not interposed for the purposes of

delay.

Kyle Z. Grainger.




